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APPELLANT'S STATEMENT 
OF QUESTIONS PRESENTED 

I 


j 

I 

Plaintiff, a railway postal employee temporarily off 
the train at a scheduled stop in North Carolina, j attempted 

i 

to re-board his slowly moving train (through anlopen door) 
when it started to depart ahead of schedule and Without giv- 

i 

ing him adequate warning and time to board. Under the 

I 

postal system, plaintiff, married with 5 children, would 

j 

have suffered reduction in grade and possible discharge if 
he missed the train. The question presented is! whether 
the trial court erred in directing a verdict on plaintiffs 
opening statement on the theory that there was contributory 

negligence as a matter of law or that there was no negli- 

i 

gence as a matter of law. 

i 
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JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of the United States District 

I 

Court for the District of Columbia entered February | 6, 1956, on a 
verdict in a personal injury action directed in favor 6f defendant-appellee 

I 

at the close of plaintiff-appellant’s opening statement (App. 14 *). Plain¬ 
tiffs motion for a new trial, timely filed thereafter, ' was denied on 
March 23, 1956. | 


Notice of appeal was filed on April 10, 1956. 
appeal is granted by 28 U.S. C. 1291. 


Jurisdiction of this 


! 

r 

i 

! 


References to the Appendix will be made as follows: "(App. )". 
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STATEMENT OF CASE 

A. Proceedings Below. 

This was a personal injury action initiated by complaint filed in the 
United States District Court for the District of Columbia on November 24, 
1953. After answering, the defendant filed a motion for summary judg¬ 
ment urging that upon the facts established in depositions plaintiff was 
contributorily negligent as a matter of law. The motion was denied by 
order of April 18, 1955. 1 

Trial commenced on February 6, 1956, and at the close of plain¬ 
tiff’s opening statement (App. 12) defendant moved for and was granted 
a directed verdict, on the ground that the opening statement evidenced 
that plaintiff was contributorily negligent as a matter of law (App. 13). 
This appeal followed. 

B. The Facts . 

As shown in the opening statement, on June 14, 1953, the date of 
the accident in question, plaintiff, Robert B. Jiggetts, had been employed 
in the Postal Service of the United States for a period of ten or eleven 
years, during seven or eight of which he had worked in the Postal Rail¬ 
way Service aboard trains (App. 8). Jiggetts was then twenty-nine years 
of age (App. 10), sound in body (App. 6) and married, with a wife and 
five children (App. 10). 

On the evening before the accident, Jiggetts had been assigned as 
a member of a postal crew for defendant’s Train No. 75, which originated 
in Washington, D. C., leaving Washington about 2:00 a. m. the morning 
of June 14, and thence travelling south through Richmond, then through 
Rocky Mount, North Carolina to South Rocky Mount, where the accident 
occurred (App. 6-7). 

The train departed from Rocky Mount bound south for South Rocky 
Mount at 9:19 a.m. on June 14 (App. 7) and the railroad schedule allowed 

^ Plaintiff’s memorandum 'in opposition to defendant’s motion is contained in the record here but has 
not been printed. 
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i 

i 

i 

a period of five minutes for the run from Rocky Mount to South Rocky 
Mount (App. 7) so that the train arrived in South Rocky Mount at approxi¬ 
mately 9:23 - 9:25 a.m. (App. 7). The railroad schedule further pro¬ 
vided for a ten-minute layover or stop for servicing ih South Rocky 
Mount (App. 7). 

i 

i 

i 

Immediately upon the train’s arrival in South Rpcky Mount, Jiggetts 
left the train and went to a restaurant alongside the tracks and only 80 to 

j 

i 

100 feet away (App. 8), to purchase food for himself £.nd fellow members 
of the postal crew on the train (App. 8). Jiggetts’ actions in the latter 
respect were a habit, custom and practice for members of both the train 

I 

crew and the postal crew (App. 8), and this practice jhad been going on so 

! 

long that the crew members of the train, including tiie conductor, either 
knew or should have known of it (App. 8). Moreover^ under governing 

I 

postal regulations, the postal crew were permitted, While at work, to 
get off at a service stop such as South Rocky Mount, jto obtain food and 

I 

then return to the train (App. 8-9). 

i 

l 

Within two to four minutes of the time Jiggetts had left the train, 
and while he was in the nearby restaurant waiting foif his food order to 
be filled, he heard the train whistle toot, whereupon! he hastily left the 
restaurant, leaving some of his food, ran across a pathway between the 
restaurant and the train, in order to board the train as he was required 
to do (App. 9). As he got to the train at about 9:27 or 9:28 a. m. (App. 9), 
it started to slowly pull out and so he moved down t^e track a few feet 

I 

where he thought he could easily board the train as iit moved by wherever 

there was an open door, and finding a passenger car with an open door 

} 

(open from both sides of the vestibule) he attempted jto board the train 

j 

while it was moving slowly, between six and nine miles an hour (App. 10). 2 

i 

He failed in this effort and was thrown under the trajin, becoming badly 

I 

mangled, as a result of which he lost one leg, the tc^es from the foot of 

i 

- i 

o 

The opening statement asserted that the exact speed of the train could be ascertained by tape record¬ 
ings maintained by the railroad company (App.. 10). 

| 



the other leg, requiring extensive hospitalization, surgery and medical 
treatment, which is still continuing (App. 11-12). 

Under the postal service regulations, there is a demerit system 
applicable to postal railway clerks, and at the time in question Jiggetts 
had approximately 85 demerits (App. 9). When he reached 100 demerits 
he would automatically be reduced in grade and salary, and if his demerits 
reached 150, he would have to be discharged from the Postal Service, 
unless he could show good cause to the contrary (App. 9). Thus, in at¬ 
tempting to board the slowly moving train, he was fully conscious that he 
had to be on the train to avoid additional demerits and certain demotion 
or the possible loss of his job (App. 9-10). 

STATEMENT OF POINTS 

1. The trial court erred in directing a verdict for defendant at 
close of plaintiff’s opening statement. 

2. The trial court erred in concluding that plaintiff was contribu- 
torily negligent as a matter of law. 

3. The trial court erred in concluding, if it did, that there was an 
absence of negligence as a matter of law. 

SUMMARY OF ARGUMENT 

I. Under the controlling law of North Carolina, postal train crews 
are owed the same high duty of care owed to passengers. That duty is 
breached when the train departs ahead of schedule, when the train starts 
without appropriate or timely warning so as to give the passenger a reason¬ 
able opportunity to board or when the train commences to move with an 
open door inviting boarding. Accordingly, since the duty of care owed 
plaintiff here was breached in all three indicated respects and since, 
therefore, defendant could and should have reasonably anticipated that in 
the circumstances plaintiff would attempt to board the slowly moving 
train, a prima facie case of negligence was established. 
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II. Even under the minority view prevailing in Nqrth Carolina, board¬ 
ing a moving train is not ipso facto contributory negligence. Ordinarily it 

I 

is assumed to be negligence but is subject to explanation or excuse in spe- 
cial circumstances. North Carolina decisions recogniie a variety of cir¬ 
cumstances where, notwithstanding the fact that plaintiff attempted to board 
a train in motion, there is a jury issue as to whether he was guilty of con¬ 
tributory negligence. While the specific facts here in issue do not find 

i 

their exact counterpart in any decided North Carolina case, they do fall 

| 

within the principles of North Carolina decisions leaving the contributory 

| 

negligence question to the jury because: (1) with plaintiffs long experience 
in postal train crews it was not obviously dangerous fot him to attempt to 

i 

board the slowly moving train~’(2) plaintiff was not given sufficient warning 
and time to board before the train moved; (3) plaintiff ^vas in effect invited 

j 

to board by an open vestibule door; (4) plaintiff boarded under the economic 
compulsions of his employment because had he missed the train he would have 

i 

lost pay and possibly his job, thus jeopardizing his family of six. 

i 

Circumstances such as these form a basis for jpry resolution against 

l 

contributory negligence just as circumstances such as| the pressures of em- 

i 

ployment often vitiate the normal assumption that it is! contributory negli¬ 
gence to venture into a dark unknown place. Like the emergency doctrine, 

which evaluates the issue of negligence against the perspective of emotional 

I 

stress and the lack of opportunity to deliberate, the situation here exerted 
pressures upon plaintiff which a jury might properly conclude excused his 
effort to board the moving train. 

i 

! 

i 

ARGUMENT 


There Was Ample Evidence Upon The Basis Of Which 
A Jury Could Conclude That Defendant Was Negligent 
Proof Thereof Should Not Have Been Foreclosed As A 

Matter Of Law 


While the trial court did not expressly predicate its direction of the 
verdict on a determination that there was an absence of negligence as a 



matter of law, it did express doubt in this regard (App. 13) so that a 
brief reference to the applicable law is indicated. 

At the outset, it is important, of course, to note that since the 
accident in question occurred in North Carolina, the substantive law of 
that state governs. Under North Carolina law, postal train crews are 
owed the same high degree of care by a railroad as is owed to regular 
passengers. See Grant v. Raleigh Railroad Co ., 108 N. C. 462, 13 S.E. 
209 (1891). This accords with general law to the same effect. 3 See, 
e.g., Gleesonv. Virginia Midland R. R. Co ., 140 U.S. 435, 35 L. Ed. 
458 (1891); Lindsay v. Pa. R. R, Co. , 26 App. D. C. 503 (1906). For 
the degree of care to be exercised for passengers of a common carrier, 
see, e.g., Roberts v. Atlantic Coast Line R. R. Co. , 155 N.C. 79, 70 
S.E. 1080 (1911). 

In summary, plaintiff contends that defendant breached the duty 
thus owed him, i. e., was negligent, in the following respects (App. 10-11) 
(1) in departing from South Rocky Mount ahead of schedule and the ac¬ 
customed stop-over period; (2) in starting to leave without appropriate 
and timely warning so that plaintiff was denied a reasonable opportunity 
to board; and (3) in moving with an open door constituting a violation of 
its own rules and an invitation to plaintiff to board. 

Under North Carolina law, a railroad is obliged to run its trains 
in accordance with its published schedule. Section 60-75 of the North 
Carolina General Statutes provides in part: 

’’Every railroad corporation shall start and run its 

cars for the transportation of passengers and property at 

That plaintiff was injured when returning to the train while temporarily off to obtain food, does not 
alter his status. North Carolina Law accords with general law in holding that passengers temporarily 
out of a vehicle for a Lawful purpose do not lose their status as passengers and that, therefore, the carrier 
is liable for resulting injuries while reboarding where it starts its vehicle without first giving the pas¬ 
sengers a reasonable opportunity to safely board. See, e.g., Wallace v. Norfolk & S. Ry, Co .. 174 
N. C. 171, 93 S.E. 73 (1917). To same effect see Gannon v. Chicago. R.I. & P. Ry. Co .. 141 Iowa 
37, 117 N.W. 966 (1908) and cases cited; 10 Am. Jur.. Carriers. Sec. 1433. 
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regular times to be fixed by public notice, . . . and shall 
be liable to the party agreeing in action for damages for any 
neglect or refusal in the premises. " 

I 

See also Coleman v. Southern Railroad Company, 13Q' N. C. 351, 50 S. E. 
- " - 

690 (1905) and Hansley v. Jamesville & W. Ry. Co. , 115 N. C. 602, 20 

S.E. 528 (1894). ! 

i 

North Carolina law also requires that the carrier exercise the ut¬ 
most care in allowing a reasonable or sufficient period of time after 

j 

stopping its train to permit passengers to board. Smith v. North Caro¬ 
lina R.R, Co. , 147 N. C. 448, 61 S. E. 266 (1908). $ee also 10 Am. Jur ., 

Carriers, Sec. 1418; 13 C. J. S ., Carriers, Sec. 729a, p. 1366. 

i 

As a matter of fact, under the defendant railroad’s own rules,‘ T 
which were adverted to in the opening statement, it is provided that, ”A 
train must not start until the proper signal is given, ’j* (Atlantic Coast 
Line Railroad Company, Rules of the Operating Department, Rule 84.) 
Those rules further provide that, ”A train must not leave a station in 
advance of its scheduled leaving time. ” (Rule 92.) j 

I 

In Roberts v. Atlantic Coast Line, supra, the court said: 
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In North Carolina, as elsewhere, whoever acts negligently is an¬ 
swerable for all the consequences that may result in the ordinary course 
of events even though such consequences are immediately and directly 
brought about by an intervening cause, if such intervening cause was set 
in motion by the original wrongdoing. Paul v. Atlantic Coast Line Rail¬ 
road Co ., 170 N. C. 230, 87 S.E. 66(1915). This, of course, is merely 
another facet of the axiomatic concept that a person is responsible for the 
reasonably foreseeable consequences of his act. Applied to the instant 
case, the jury might well have concluded that in departing ahead of schedule 
and without allowing sufficient time for boarding, knowing that railway 
postal clerks regularly got off the train for food and other such purposes 
while the stop was being made, the railroad could and should have reason¬ 
ably anticipated that a railway clerk thus left in the lurch would naturally 
and reasonably be compelled to board the slowly moving train so as not 
to be left behind and lose his job. Thus the jury could have concluded 
under North Carolina law, had the case gone forward, that in breaching 
its duty to follow its schedule and permit passengers and railway clerks 
sufficient time to reboard, the railroad was negligent and liable to plain¬ 
tiff, particularly since the open door constituted an invitation to him to 
attempt to board the slowly moving train. 

Certainly the North Carolina law would permit, with the indicated 
evidentiary foundation, the conclusion that the defendant was negligent 
in one or ail of the three respects relied upon. And as this Court has 

again forcefully noted recently in Hal in v. U. M. W. , __U.S. App. D. C._ 

229 F.2d 784 (1956), trial courts should exercise extreme caution in 
directing verdicts on opening statements unless by no possible construction 
or implication could a verdict be given plaintiff. 5 The question on such a 


See also Best v. District of Columbia . 291 U S 411, 78 L. Ed. 882 (1934), wherein the United States 
Supreme Court stated: 

"Plaintiff is entitled to the benefit of all inferences that may be drawn from his counsel’s 
statement. To warrant the court in directing a verdict for defendant upon that statement, 
it is not enough that the statement be lacking in definiteness but it must clearly appear, 
after resolving all doubts in plaintiff’s favor, that no cause of action exists. ’’ 
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motion and here is not whether the jury would find forj plaintiff, but merely 

! 

whether the proposed evidence viewed most favorably for plaintiff could 

j 

support a verdict. Under North Carolina law defendant’s negligence could 

i 

be so found. 
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Contributory Negligence Was An Issue For The Jury; It Did 
_ Not Exist As A Matter Of Law j _ 

j 

An analysis of cases in the several states reflects that there is a 

i 

difference in views whether the act of boarding a moving train is contribu¬ 
tory negligence per se . See extensive annotation 31 A.L. R. 2d 931. As 

i 

that annotation and some of the North Carolina decisions indicate, North 

i 

Carolina adheres to the minority view that it is negligence per se. At 

I 

the same time, however, the difference between majority and minority 
views is not so much one of substance as procedural! in that the majority 

i 

assert that the act of boarding while a train is in motion is merely one 

I 

circumstance to be considered in resolving the issue of contributory 

I 

negligence, while the minority consider such an act presumptively negli- 

! 

gent but recognize that the plaintiff may show a state of facts which might 
overcome the presumption and thus permit his case jto go to the jury. 

See 31 ALR 2d at 933, 940. Thus the difference in views is sometimes 
characterized as a matter of burden of proof with those courts adhering 
to the minority view requiring the plaintiff to show Why his case comes 
within an exception to the rule so as to permit the question of contribu- 

i 

tory negligence to go to the jury. See 31 A.L.R. 2<jl 941. 

i 

i 

The North Carolina decisions have expressly recognized that there 

i 

are circumstances where ’’recovery should [ not] b0 barred because 

i 

plaintiff was injured in endeavoring to get aboard a moving train. ” In 
Roberts v. Atlantic Coast Line , 155 N.C. 79, 70 S}E. 1080 (1911), the 
court went on to say: j 

j 

”.... The general rule is that a passenger or an out¬ 
sider who is injured in the voluntary effort to| board a moving 


train is guilty of contributory negligence; but numerous 
decisions here and elsewhere recognize exceptions to the 
rule, and this is especially true when the effort is in¬ 
duced by the direction or the advice of the employees of 
the company and when the movement of the train does not 
make it obviously dangerous giving due and proper regard 
to the conditions suggested. ” 

Again in Brown v. Raleigh Railroad Co. , 108 N.C. 34, 12S.E. 918(1891), 
the court stated: 

"The general rule is that passengers who are injured 
while attempting to get on or off a moving train cannot re¬ 
cover for the injury... But, of course, this, like all other 
general rules, is subject to some exceptions. When a train 
is stopped at a station, and after passengers are told to go 
aboard, it is suddenly started before they have time to do 
so, and when, without unreasonable delay they are trying 
to get upon it, ... the Court may submit the question of 
negligence to the jury ... The corporation must move its 
trains, as far as possible, regularly and systematically. 

"The Judge should have told them (the jury) that the 
fact of getting on a moving train was, as a general rule, 
evidence of contributory negligence ... plaintiff was prima 
facie negligent in getting upon a moving train. In order to 
relieve himself of the onus placed upon him he ought to have 
shown either that he went in obedience to an unequivocal in¬ 
vitation or command to get upon a train not standing still, 
but already in motion, and in obeying the order or accepting 
the invitation he did not expose himself to manifest danger, 
or that the conductor did not stop at the station a sufficient 
time to allow passengers to get on and off." 

And in Johnson v. North Atlantic Railway Co. , 130 N.C. 38, 41 
S.E. 794 (1902), the court held that a passenger who alighted from a 
moving train was not negligent as a matter of law because "there was 
evidence that the time allowed at the station was too brief to permit of 
plaintiff alighting before the train started. " Similarly, in Wallace v. 
Norfolk Southern Ry Co ., 174 N. C. 171, 93 S.E. 731 (1917), it was held 
not error to refuse a requested charge that it was contributory negli¬ 
gence to attempt to board a moving train, "as it is not contributory negli¬ 
gence in all cases to get on a train while in motion. " 
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i 

Additionally in Hodges vs. The Southern Railway Company , 120 N. C. 

555, 27 S. E. 128 (1897) the court held that stepping off a moving train 

i 

was not contributory negligence as a matter of law where the station had 
been announced, the car door thrown open, and where t^ie porter said 

I 

i 

"All right, sir. " See also Lambeth vs. North Carolina Railroad Co. , 

66 N. C. 494 (1872). | 

i 

Significant also in Jiggetts T case, since he was ldng accustomed to 
working on trains, is the decision in Rees v. North Carolina Railroad Co. , 
151 N. C. 318, 66 S. E. 133 (1909), where the general ifule as to boarding 

l 

a moving train was held not to apply ’’with absolute strictness to T train 
hands 1 , brakemen and the like, who are accustomed from the nature of 

j 

their duties to getting on and off moving trains." 

From the foregoing North Carolina decisions, therefore, the follow¬ 
ing conclusions can be drawn: 

i 

1. While generally the boarding of a moving train is contributory 
negligence, that general rule is subject to exceptions depending on the 
circumstances of the particular case. 

I 

l 

2. It may not, for example, be contributory negligence to board a 

i 

moving train where: (a) the effort is induced by the direction or advice 
of the employees of the company, or (b) the moving of the train does not 

I 

make it obviously dangerous, or (c) the train is stopped at a station and 
after passengers are warned to go aboard, it is suddenly started without 
giving them time to board, or (d) the person attemptiiig to board is accus- 

i 

tomed from the nature of his duties to getting on and bff moving trains, 
or (e) by announcement or otherwise the passengers are invited to board, 
or (f) the person attempts to board in obedience to an invitation or command. 

Neither the foregoing North Carolina decisions inor the nature of the 

I 

common law process gives room for any assumption that only those par- 

I 

ticular circumstances which have been adjudicated in [the North Carolina 

i 

courts as vitiating the ordinary presumption of contributory negligence 

i 

are the only circumstances which can ever be so considered. Authori- 

i 

tative text-writers in the field give further examples of factors to be 
considered in such cases. ! 


i 
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’Where, therefore, the passenger has received an 
injury while attempting to board a railway train in motion, 
the circumstances attending the act, such as the rate of 
speed at which the train was running, the age and vigor of 
the passenger, the inducement that was given him to board 
the train, the character of the place where the attempt was 
made, whether he was encumbered with parcels or the like, 
and any other circumstances tending to show whether he acted 
prudently or imprudently must be looked to in determining 
whether he acted as a person of reasonable prudence would 
have acted under like circumstances, and the question is 
ordinarily one for the jury to decide under appropriate in¬ 
structions from the court. ” Hutchinson on Carriers, Third 
Ed., Vol. 3, Sec. 1182, p. 1386 (1906). 6 

The excusing circumstances in decided North Carolina cases are merely 
illustrative of the established principle in North Carolina, contrary to the 
ruling below, that the mere fact a person boards a moving train is not 
ipso facto contributory negligence as a matter of law, but that it is only 
evidence of contributory negligence which may be vitiated, explained 
away or counterbalanced by circumstances explaining why boarding was 
attempted while the train was moving. Indeed, no case has been found 
in North Carolina or elsewhere, in which circumstances so compulsive 


For other circumstances see the following: In Huff v. Louisville & Nashville R. Co. , (C.C.A . 5, 
1952) 198 F. 2d 347, a passenger boarding a moving train under far less compelling circumstances than 
Jiggetts was held not to be guilty of contributory negligence as a matter of law. Plaintiff had left 
his train to send a telegram and was injured when he attempted to re-board the moving train which 
started to leave 9 minutes early at a scheduled 10 minute stop. The court held that: "The fact that 
the plaintiff is acting in an emergency not created by his own antecedent negligence is a factor to be 
taken into account in determining whether his conduct is free from contributory negligence" quoting 
from the Am. L. Institute, Restar, of Tons. Volume 2. Sec. 470. 

Additionally the court said: "In the present case, the train crew knew or were charged with notice 
that a passenger was absent from the train in reliance upon information that the train would stay at the 
station ten minutes. When it actually departed in one minute or less, the circumstances may have been 
such that a jury could reasonably believe that a passenger about to be left behind would try to catch 
the train, and that his predicament suddenly confronting him, he might even run along by the side of 
the moving train as long as there was any hope for him to be taken aboard." See also. Little v. Peoria 
Ry. Co ., 215 Ill. App. 385 (1919) and cases cited therein to the effect that an open vestibule door may 
constitute an invitation to board justifying a jury in concluding against contributory negligence. That the 
sudden starting of the train ahead of schedule may, for various reasons, create an unusual mental ex¬ 
citement in the passenger excusing his effort to board the moving train or, at least, creating a jury issue 
as to contributory negligence is borne out by Brown v. Raleigh & O. R. Co ., 108 N.C. 34, 12 S.E. 

958 (1891); Gunn v. United R. Co., 270 Mo. 517, 193 S.W. 814(1917); Atchison T. & S.F. R. Co. 
v. Hallowav, 71 Kan. 1, 80 P. 31 (1905); Hull v. Minneapolis St. P. & S. Ste. M. R. Co.. 116 
Minn. 349. 133 N.W. 852 (1911); Wooten v. Mobile & O. R. Co ., 79 Miss. 26. 29 So. 61(1901); 
Johnson v. West Chester & P. R. Co., 70 Pa. 357 (1872). 
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as those operative upon Jiggetts precluded the questionj of contributory 
negligence from jury resolution. 

Thus the situation with respect to boarding moving trains is parallel 

i 

to other areas in the law of negligence where contr ibutfDry negligence in- 
dicated from a given act may be explained away by exceptional circum¬ 
stances. For example, it is commonly held that venturing into darkness 
within which an injury occurs is ipso facto contributor^ negligence in the 
submission without inquiry to the unknown. Myriad cases can be cited to 
that effect. At the same time, however, there are numerous decisions 

j 

that particular indicated circumstances forestall a determination as a 

i 

matter of law that a person who ventured into darknesis was contr ibutorily 
negligent. 

i 

j 

The North Carolina courts have decided that thei economic compul- 

j 

sions of continued employment is a circumstance to be considered in 

i 

determining whether one is guilty of contributory negligence. In Beard 
v. Southern Railroad Co ., 143 N. C. 136, 55 S. E. 50^(1906), plaintiff, 

j 

a railroad conductor, was ordered to take charge of a) freight train at the 

i 

freight depot on a dark, stormy night. In order to reach the train, plain- 

I 

i 

tiff had to pass down some dark steps. On his way toj the steps, the con- 

! 

ductor’s lantern was blown out, but he continued on ahd fell down the 
steps injuring himself, while feeling his way along in! the dark. The de- 
fendant claimed that plaintiff was contr ibutorily negligent as a matter of 

i 

law. 

I 

The court said: I 

I 

i 

"The principles of law governing the case are well 
settled. If it can be said that the plaintiff’s dutjy to return 
to the office and light his lantern was so manifest and his failure 
to do so clearly negligent, so that two reasonable minds could 
come to but one conclusion in regard thereto, ihe authorities 
sustain defendant’s contention. On the other hand, if measured 
by the standard of conduct which would control the reasonably 
prudent man under similar circumstances, hisj conduct is 
capable of more than one reasonable inference: The decision 
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of the question was properly left to the jury . . . [I]t was 
the duty of defendant to have and maintain sufficient light 
along the platform and near the steps ... It cannot, we 
think, be said that, using his sense, members, and 
knowledge of surrounding conditions, as described by 
plaintiff, he was manifestly regardless of his safety. Com¬ 
mon observation teaches us that many persons, clearly 
within the pale of ordinary prudence, feel their way along 
steps in the dark. We can hardly think that by doing so 
they can be said to be clearly and obviously negligent. 

While it may have been wise for the plaintiff to return and 
relight his lantern, yet, in view of the fact that the train 
of which he was ordered to take charge was ready to move , 
arid the time for its departure had arrived, that it was late 
at night, and that the same wind which blew out his lantern 
would probably do so again, we think that he was entitled to 
have his conduct in this respect submitted to the jury. M 
(Emphasis added). See also Broadaway v. King-Hunter, 

Inc., 236 N. C. 673, 73 S. E. "2d 861 (1953); Harwell v. 

Weldon Lumber Co. , 154 N.C. 254, 70 S. E. 389 (1911); 

Leggett v. Atlantic Coast Line R. Co., 168 N. C. 366, 

84S.E. 357 (1&15). 

In many other jurisdictions, the status of the injured party as a 
working man doing that which other workmen were accustomed to doing 
and doing what he did in the course of or to preserve his employment 
was considered as a vital circumstance excusing what might otherwise 
be considered contributory negligence.' Similarly in Milbourne v. Ar- 
nold Electric Power Station Co. , 140 Mich. 316, 103 N.W. 821 (1905), 
a workman who was riding on the outside of an automobile which collided 
with another vehicle was held not to be guilty of contributory negligence 
as a matter of law because he was riding outside the vehicle in order to 
hold on to some equipment. The court was of the view that, "The fact 
that one takes a risk in the performance of a duty is a circumstance en¬ 
titled to great weight in determining whether his conduct was negligent. " 
140 Mich, at 321, 103 N.W. at 823. So too in Hefferin v. The Illinois 

7 Seyford v. S. P. R. R. C o.. 216 N. Y. 613, 11 N.E. 248 (1916); Hefferin v. The Illinois, (E.D. 

Pa. 1894) 63 Fed. 161; Kimatian v. New England T. & T. Co ., 141 Atl. 331, 49 R.I. 186 (1928); 

The A.G. Brower Co./C.C. A. 2, 1915) 220 Fed. 648; Fleming v. Burrell. (C.C.A. 5, 1901) 

109 Fed. 489; Moves v. Splitdorf Electrical Co., 111 Atl. 10(N.J., 1910). 



I 

supra, where a stevedore who, in accordance with th0 custom of steve¬ 
dores, went below decks to undress in the darkness afid fell into a hole, 
the court held that the plaintiff was not duty bound to Wait for a light ’’and 
if he had done that he might well have been censured. ” 

i 

In short, the law, according itself to the realities, recognizes that 

I 

the compulsions of employment occasion actions not otherwise justified. 

j 

Recognition of a not dissimilar compulsion which explains away what would 
otherwise be considered negligent conduct, is the emergency doctrine which 
predicates non-responsibility on the absence of deliberative opportunity. 

In Harper v. Murray Const. Co., 200 N. C. 47, 156 E. 47 (1930), 


plaintiff construction worker ran toward a cave-in of earth instead of 

i 

away from it when someone hollered, ’’Look out. ” Ih judging his actions, 
the court said: \ 

i 

I 

i 

’’This testimony, if believed by a jury, tpnds to show 
that the plaintiff acted in an emergency and th0 general rule 
of law in such cases is that the conduct of a person must be 
viewed and weighed with such reasonable liberality as the 
surrounding circumstances may warrant [citing cases].” 

i 

I 

See also Winfield v. Smith, 230 N.C. 392, 53 S. E. 2d 251 (1949); Re- 
- - 

statement, Torts, Sec. 470. Contrary to the implication below that 
subjective compulsive factors cannot be considered (App. 13) are those 
decisions recognizing the railroad’s responsibility where in given circum¬ 
stances the passenger is subjected to severe emotional stress when the 
train suddenly pulls out ahead of time causing him to attempt to board the 
moving train. See cases fn. 6, supra . How much'greater must be the 
emotional stress of and compulsion upon the employee who visualizes his 
job moving away down the track and his family of 6 dependent upon his 

Q 

continued employment. 

I 


o 

° That subjective factors are pan of an evaluation whether there is negligent responsibility is evidenced 
also by the law's consideration of (1) the mental immaturity of children of tender years; see, e.g.. Raines 
v. Southern Railway Company, 169 N.C. 189, 85 S.E. 294(1918); Caudle v. Seaboard Air Line R. Co”7 
202 N.C. 404, 163 S.E. 122 (1932); Greer v. Lumber Co. , 161 N.C. 144," 76 S.E. 725 (1912); United 
States v. Benson , 88 U.S. App. D.C. 45, 185 F. 2d 995(1950), and (2) even mental infirmities ofadults; 
see, e.g., Baltimore and Potomac R. Co. v. Cumberland. 176 U.S. 232, 44 L. Ed. 447 (1900). 
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Thus, whether we confine our sights to decisions treating only with 
boarding moving trains, or whether we look into other areas of the law of 
negligence, as for example cases dealing with emergencies or with per¬ 
sons who venture into unknown darkness, we must conclude that general 
rules notwithstanding, the totality of circumstances in any given case, in¬ 
cluding the status of the actor and the compulsions operating upon him, 
may furnish an explanation and reason relieving from contributory negli¬ 
gence. Indeed this comports with the primary concept of negligence it¬ 
self, which is the doing of an act or the omission of an act contrary to 
what might be anticipated of a reasonable man in all the attendant circum¬ 
stances then bearing upon or influencing the actor . 9 

As said by the court in Rea v. Simowitz, 225 N.C. 575, 35 S.E. 2d 
871 (1945): 


’’Negligence is the doing other than, or failing to 
do, what a reasonably prudent man would have done 
under the same or similar circumstances. In short, 
negligence is a want of due care; and due care means 
commensurate care, under the circumstances, tested 
by the standard of reasonable prudence and foresight 
. . . . [T]he degree — that is the quantity — of 
care necessary to measure up to the standard is as var¬ 
iable as the attendant circumstances . . . Hence the 
quantity of care required to meet the standard must 
be determined by the circumstances in which plaintiff 
and defendant were placed with respect to each other. 

And whether defendant exercised or failed to exercise 
ordinary care as understood and defined in our law of 
negligence is to be judged by the jury in the light of the 
attendant facts and circumstances. ” 

Returning to this particular case, whether or not plaintiff Jiggetts 
was contributorily negligent is not a matter of law to be automatically re¬ 
solved by any general rule with respect to boarding moving trains, but 


Note, however, that in the present case, the standard of care to be used in scrutinizing defendant’s 
and plaintiff's conduct must be different. Defendant Railroad was bound to exercise the highest degree of 
care toward plaintiff. Grant v. Raleigh Railroad Co ., supra. while plaintiff was bound to exercise only 
ordinary care for his own safety. Bobbin v. Haynes , 231 N.C. 373, 57 S. E. 2d 361 (1949). 
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rather is an issue to be resolved by an analysis of all the attendant cir¬ 
cumstances pertinent to his action. As we have seen, the fact that he did 
what he did in the course and by reason of the compulsions of his employ- 

ment, is a factor to be considered. And here that factor looms large be- 

1 

i 

cause Jiggetts, with a wife and five children, was already on the border- 

j 

line under the Postal Service demerit system, so that when the train 

pulled out ahead of schedule without giving him reasonable time to board, 

i 

it was as if he could see his job and the consequent support for his family 
pulling out of the station without him. There was no tipae for calm reflec- 

i 

tion or deliberation. Jiggetts was then under a command by his employer, 

i 

the Government of the United States, to be aboard that train and certainly 
one cannot ignore the effects of that command on the erhployee if he were 
to keep his job and support his family. At the least thijs was a strong 
’’peculiar circumstance” which, under the North Carolina decisions, the 
jury could and should have been permitted to consider in determining 
whether Jiggetts was or was not contributorily negligent. 10 

i 

I 

Of similar import was the circumstance that froin the nature of his 
duties and his experience Jiggetts was accustomed to boarding slowly 11 

moving trains — again a factor which the North Carolina decisions indi- 

i 

cate the jury should have had a right to consider in evaluating the issue of 
contributory negligence. And finally, though equally important, is the 

I 

fact that the railroad had left an open door on the railroad train as an in¬ 


vitation to Jiggetts to board. The railroad having thu$ invited him to 

I 

board should have anticipated the reaction of Jiggetts to this emergency, 

i 

10 As the court said in Brinkley v. Wilmington & Weldon Railroad Co. . 126iN.C. 88. 92. 35 S.E. 238 
(1900). "Legal negligence / or contributory negligence/ is the absence of that degree of care which the law 
requires a man to exercise under the peculiar circumstances in which he may fcje placed for the time being. 
It is nearly always a mixed question of law and fact peculiarly within the comprehension as well as the 
province of the jury. " 

11 While the court below may have believed a train moving 6 to 9 miles per hour (App. 10) was 
moving too fast even for one experienced in boarding moving trains to attempt; to board (App. 13) 

again that is not so clear as to justify a conclusion that reasonable men could pot differ. See cases collect¬ 
ed 31 A.L.R. 2d at 958 et seq. And this is particularly so since the opening statement referred to the 
speed tape recording maintained by the defendant (App. 10) which might Well have shown even a 
slower speed. 

i 


I 

I 

i 

I 

I 
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which reaction was occasioned by the necessity of his being aboard and 
the lack of opportunity to sit back calmly and contemplate whether or not 
he should attempt to board the slowly moving train. 12 

In circumstances where there was even less necessity (such as Jig- 
getts’ pressure of employment) to be aboard, the Circuit Court of Appeals 
for the Eighth Circuit, in Redfield v. New York Central R.R. Co. (C. C. A. 
8, 1936), 83 F. 2d 62, held that a judgment on demurrer was improper 
and that the issue of contributory negligence was for the jury because: 

’’Without warning, [plaintiff’s] train starts about 
fourteen minutes before the time he has been informed 
it would leave. That this unexpected happening operat¬ 
ing on him under these conditions and in this situation 
caused him to become confused and greatly excited. In 
this state of mind he attempted to board the train be¬ 
tween two pullmans near him, but finding the vestibule 
closed he hurried toward the rear of the train so as to 
get aboard his coach if that vestibule was not closed. 

That just before this coach reached him, a trainman 
boarded there and passed into the coach leaving the ves¬ 
tibule open. That the train was going slowly — about 
five miles an hour — when the open vestibule reached 
him. . . . 

”It seems to us that these are allegations which, 
if proven, would bring plaintiff within the quotation 
from the Solomon Case (made in the Palen Case) ’that 
something was done or said, * * * or some situation 
created, which interfered to some extent with his free 
agency, and was calculated to divert his attention from 
the danger, and create a confidence that the attempt 
could be made in safety. ’ 

’’The situation here does not require and we ex¬ 
pressly refrain from examining or determining whether 

^ The lack of opportunity to deliberate is, of course, the very reason why there is no separate and 
distinct issue here --as the trial court indicated might exist (App. IS-14} with respect to assumption of 
risk as distinguished from contributory negligence. In the present circumstances, the same factors would 
determine the applicability or inapplicability of the assumption of risk doctrine as would determine with 
respect to contributory negligence because of the absence of opportunity to deliberate. See Weber v. 

Eaton , 82 U. S. App. 56. 160 F. 2d 577 (1947). See also Restatement of Torts, Vol. 4, Sec. 893. Com¬ 
ment (c), particularly at p. 498 indicating that a choice of a course of conduct which would not have been 
attempted by a reasonably prudent man because of possible danger is a form of contributory negligence 
sometimes referred to as assumption of risk but which is really a particular type of contributory negligence. 


I 


I 

I 

I 


19 


there is a presumption of contributory negligence 
arising from the bare fact that a person attempts to 
board a moving train. What we do determine is that 
even if there be such presumption, this plaintiff has 
pleaded matters which, if supported by evidence, 
would justify submitting to a jury the issue of con¬ 
tributory negligence. Where persons are suddenly 
confronted with unusual conditions, their coriduct 
must be judged having in mind the natural and actual 
effect upon them of the situation thus created and 
existing. Such conditions are ’surrounding Circum¬ 
stances’ to be considered in determining whether 
their acts have been reasonably careful. . j 


Tt 


Cf. Solomon, Admin , v. Manhattan R. R. Co ., 103 N.Y. 437, 9 N. E. 
430, 432 (1886) quoted in Redfield, that contributory negligence would be 
obviated where there was ”... some situation created, which inter- 

i 

fered, to some extent, with the [boarding passenger’s!] free agency, and 


was calculated to divert his attention from the danger,; and create a con¬ 
fidence that the attempt could be made in safety. ” 


We submit, therefore, that whether Jiggetts wa$ or was not con- 

13 

tributorily negligent was clearly an issue for the jury.; In closing, the 

i 

i 

extreme caution which ought to be exercised in taking a negligence case 
away from the jury was again recently emphasized by the Supreme Court, 
in Schulz v. Pa. R. Co ., _U.S. _, 100 L. Ed. 43oj, 432-433 (1956), where 

reversing an affirmance of a judgment on a directed Verdict, the Court 

! 

said: 


”In considering the scope of the issues; entrusted 
to juries in cases like this, it must be boride in mind 
that negligence cannot be established by diifect, pre¬ 
cise evidence such as can be used to show that a piece 
of ground is or is not an acre. Surveyors tan measure 
an acre. But measuring negligence is different. The 
definitions of negligence are not definitions at all, 

strictly speaking. Usually one discussing the subject 

i 

- i 

13 

Without relying on the "law of the case" doctrine, the fact that another! judge of coordinate jurisdic¬ 
tion to the trial judge denied a motion for summary judgment posed on the sa|ne evidentiary pattern as in 
the opening statement reflects upon the final conclusion below that reasonably men could not find room for 
excuse or explanation in Jiggetts’ actions. | 


I 
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will say that negligence consists of doing that which 
a person of reasonable prudence would not have done, 
or of failing to do that which a person of reasonable 
prudence would have done under like circumstances. 
Issues of negligence, therefore, call for the exercise 
of common sense and sound judgment under the cir¬ 
cumstances of particular cases. 'We think these are 
questions for the jury to determine. We see no rea¬ 
son, so long as the jury system is the law of the land, 
and the jury is made the tribunal to decide disputed 
questions of fact, why it should not decide such ques¬ 
tions as these as well as others. T Jones v. East Ten¬ 
nessee V. &G.R. Co., 128 U.S. 443, 445, 32 L. ed. 
478, 480, 9 S. Ct. 118 (1888). 

"In this case petitioner is entitled to recover if 
her husband’s death resulted T in whole or in part’ 
from defendant’s negligence. Fair minded men could 
certainly find from the foregoing facts that defendant 
was negligent in requiring Schulz to work on these 
dark, icy and under-manned boats. And reasonable 
men could also find from the discovery of Schulz’s 
half-robed body with a flashlight gripped in his hand 
that he slipped from an unlighted tug as he groped 
about in the darkness attempting to perform his 
duties. But the courts below took this case from the 
jury because of a possibility that Schulz might have 
fallen on a particular spot where there happened to 
be no ice, or that he might have fallen from the one 
boat that was partially illuminated by shore lights. 
Doubtless the jury could have so found (had the court 
allowed it to perform its function) but it would not 
have been compelled to draw such inferences. For 
’The very essence of its function is to select from 
among conflicting inferences and conclusions that 
which it considers most reasonable. ’ * Fact finding 
does not require mathematical certainty. ** Jurors 
are supposed to reach their conclusions on the basis 
of common sense, common understanding and fair 
beliefs, grounded on evidence consisting of direct 
statements by witnesses or proof of circumstances 
from which inferences can fairly be drawn. ” 


”* Tennant v. Peoria & P. U.R. Co. 321 US 29 
35, 88 L ed 520, 525, 64 S Ct 409, 15 NCCA NS 647. 
Conversely, ’It is not the function of a court to search 
the record for conflicting circumstantial evidence in 


I 


order to take the case away from the jury on a theory 
that the proof gives equal support to inconsistent and 
uncertain inferences. ’ Ibid. 

i 

** Lavender v. Kurn, 327 US 645, 653,j 90 L ed 
916, 922, 66 S Ct 740. " 


CONCLUSION 


For the foregoing reasons, the trial court erred in directing a 

verdict in the defendant’s favor after plaintiff’s openirig statement and in 

I 

concluding, as a matter of law, either that plaintiff was contributorily 

i 

negligent or that defendant could not be shown to have! been negligent. 
Accordingly, the judgment below should be reversed dnd the case reman¬ 
ded for a new trial. 

j 

Respectfully submitted, 

DAVID G. BRESSi 
SHELDON E. BERNSTEIN 
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A PPENDIX 


PLEADINGS AND DOCUMENTARY EVIDENCE 


IN THE UNITED STATES DISTRICT CQURT 

FOR THE DISTRICT OF COLUMBIA 

16 [Filed Nov. 24, 1953] 

ROBERT E. JIGGETTS 
405 E. Duval Street, 

Richmond, Virginia, 

Plaintiff 
v. 


Civil Action No. 5442- T 53 


ATLANTIC COAST LINE RAILROAD 
COMPANY 

a Virginia Corporation, 

Defendant 


COMPLAINT 

(Negligence) 

1. The claim for relief herein on behalf of the plaintiff, Robert E. 
Jiggetts, 405 E. Duval Street, Richmond, Virginia, against the defen¬ 
dant, Atlantic Coast Line Railroad Company, a Virginia Corporation, 

814 Connecticut Avenue, N. W., Washington, D. C.,; is for an amount 

in excess of Three Thousand Dollars ($3, 000) and is within the juris¬ 
diction of this court. 

i 

2. On June 14, 1953, the plaintiff, Robert Ej Jiggetts, was em¬ 
ployed as a postal mail clerk by the United States Post Office Department 
and pursuant to his duties was riding in the mail cair on the Atlantic Coast 
Line Railroad Company passenger train No. 75 goipg south from Washing- 

I 

ton, D. C. At South Rocky Mount, North Carolina, this railroad train, 
owned, maintained and operated by defendant, made a service stop in 
the Atlantic Coast Line Railroad Company yards. As a result of the neg¬ 
ligence and carelessness of said defendant, its agents, servants and em¬ 
ployees in the manner in which they operated said train and railroad yards, 
plaintiff in boarding the train was violently thrown beneath it thereby sus¬ 
taining serious and permanent physical injuries. 







2 


3. Plaintiffs injuries were caused by the negligence and careless¬ 
ness of the defendant, its agents, servants and employees in the operation 

17 of its train and its railroad yards and in that defendant, its agents, 

servants and employees failed to exercise a high degree of care to avoid 
injury to its employees and passengers, including the said plaintiff. 

4. The injuries sustained by plaintiff are permanent in nature and 
consist of the loss of his left leg below the knee and a badly mangled right 
foot with the loss of four toes from that foot and have caused him great 
suffering and pain, and he has incurred and will in the future incur sub¬ 
stantial expenses for medical and surgical treatment and prosthetic de¬ 
vices on account of said injuries, and he has been and will be unable to 
perform his duties as a postal mail clerk with consequent large loss of 
earnings, and his earning capacity has been permanently diminished and 
impaired; all to the plaintiff* s damages in the sum of One Hundred and 
Eighty-Two Thousand Dollars ($182, 000). 

5. WHEREFORE, the plaintiff, Robert E. Jiggetts, demands judg¬ 
ment against the defendant, Atlantic Coast Line Railroad Company, in the 
sum of One Hundred and Eighty-Two Thousand Dollars ($182, 000). 

/s/ Williams. Tyson 
1523 L Street, N.W. 

Washington 5, D. C. 

Attorney for Plaintiff 

DEMAND FOR JURY TRIAL 

Plaintiff demands a trial by jury on all issues. 

/s/ William S. Tyson, Attorney for Plaintiff 


18 [Filed Dec. 8, 1953] 

AMENDMENT TO COMPLAINT 

Pursuant to Rule 15 (a) of the Rules of Civil Procedure, complain¬ 
ant hereby amends its Complaint to correct a typographical error by 
striking the middle initial, the letter Tt E", from the name of the plaintiff 
wherever it may appear in the caption or body of the Complaint or Summons 
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filed herein, and inserting in lieu thereof the correct imiddle initial of 

i 

plaintiff, the letter Tt B”, so that plaintiffs name wherbver it appears in 

i 

the title, in the body of the Complaint or in the Summons shall read 
,T Robert B. Jiggetts" which is the correct name of the; plaintiff. 

/s/ William S. Tyson 


(Certificate of Service) 


Attorney fbr Plaintiff 


[Filed Dec. 11, 1953] 

ANSWER TO BILL OF COMPLAINT AS AMENDED 

First Defense 

i 

The complaint fails to state a cause of action upon which relief can 
be granted against defendant. 

i 

Second Defense ! 

Answering the bill of complaint and each paragraph thereof, defen- 

I 

dant admits that on June 14, 1953, Robert B. Jiggetts was employed as 

j 

a mail clerk of the United States Post Office Department on defendants 

passenger train No. 75; that at South Rocky Mount, ^orth Carolina, plain- 

I 

tiff was injured when he attempted to board the movihg train. Defendant 

i 

avers its train was being operated in the ordinary aiid usual manner and 
that such injuries as the plaintiff sustained were in ho wise caused by any 
act or acts of negligence by the defendant. Defendant is without knowl¬ 
edge or information sufficient to form a belief as to the truth of the re- 

! 

maining averments of said bill of complaint. j 

Third Defense j 

Defendant alleges that such injuries as plaintiff sustained were caused 

entirely by his own negligence and denies that defendant was guilty of negli- 

i 

gence in the operation of said train. 

Fourth Defense 

Defendant avers that such injuries as plaintiff 1 sustained were prox- 

j 

imately caused by his contributory negligence. 
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20 WHEREFORE, defendant prays that the bill of complaint as amended 

be dismissed and that it recover its costs in defense of this suit. 

/s/ Robert R. Faulkner 
940 Shoreham Building 
Washington 5, D. C. 

Attorney for Atlantic Coast Line 
Railroad Company, Defendant. 

(Certificate of Service) 
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[Filed Feb. 15, 1955] 

MOTION FOR SUMMARY JUDGMENT BY DEFENDANT 

ATLANTIC COAST LINE RAILROAD COMPANY 

Comes now Atlantic Coast Line Railroad Company, defendant above 

named, by its attorney and moves for summary judgment in its favor upon 

the ground that the facts alleged in the Bill of Complaint and the sworn 

statements of plaintiff in the Discovery Deposition failed to establish a 

cause of action, upon which relief can be granted. 

/s/ Robert R. Faulkner 

Attorney for Defendant Atlantic 
Coast Line Railroad Company 

(Certificate of Service) 


34 [ Filed April 18, 1955] 

ORDER 

Upon consideration of defendant’s Motion for Summary Judgment, 
and plaintiffs Memorandum in Opposition thereto, and after oral hear¬ 


ing in open Court on April 7, 1955, it is by the Court this 18th day of 
April, 1955 


ORDERED that defendant’s Motion for Summary Judgment be and 


the same is hereby denied. 

Submitted By: 

Newmyer & Bress 

By /s/ Alvin L. Newmyer, Jr., 

Attorneys for Plaintiff 


/s/ James R. Kirkland 
Judge 
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[Filed Feb. 6, 1956] j 

VERDICT AND JUDGMENT j 

This cause having come on for hearing on the 6th day of February 

I 

1956, before the Court and a jury of good and lawful persons of this dis¬ 
trict, to wit: (names of jurors), who, after having been duly sworn to 

j 

well and truly try the issues between ROBERT B. JIQGETTS, plaintiff 

j 

and ATLANTIC COAST LINE R. R., defendant, and after this cause is 

j 

heard and given to the jury in charge, they upon their oath say this 6th 

! 

day of February, 1956, that they find for the defendant against said plain¬ 
tiff by direction of the Court. 

j 

WHEREFORE, it is adjudged that said plaintiff take nothing by this 
action, that said defendant go hence without day, be for nothing held and 

i 

recover of plaintiff his costs of defense. 

HARRY M. HULL, Clerk 
By /s/ Wm. Collins, Jr., 


Deputy Clek*k 


By direction of 

Judge RICHMOND B. KEECH 


[Filed April 10, 1956] 

NOTICE OF A PPEA L I 

Notice is hereby given this 10th day of April, 1956, that plaintiff, 
Robert B. Jiggetts hereby appeals to the United Statbs Court of Appeals 
for the District of Columbia from the judgment of thjs Court entered on 

i 

i 

the 6th day of February, 1956 in favor of the defendant, Atlantic Coast 

Line Rwy Company against said plaintiff, Robert B.! Jiggetts. 

NEWMYER & BRESS 

By /s/ Alvin L. Newmyer, Jr. 
Attorney fbr Plaintiff 

i 

Notice to: Robert R. Faulkner, Esq. 

Attorney for Defendant 

Atlantic Coast Line Railroad Company 
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TRANSCRIPT OF PROCEEDINGS 

1 [Filed May 16, 1956] 

Washington, D. C. 

Monday, February 6, 1956 

The trial in the above-entitled cause came on for hearing before 
Honorable Richmond B. Keech, and a jury, at 10:00 o’clock a. m. 

APPEARANCES: 

On behalf of the Plaintiff: Sheldon Bernstein. 

On behalf of the Defendant: Robert Faulkner. 

2 OPENING STATEMENT ON BEHALF OF PLAINTIFF 

By MR. SHELDON BERNSTEIN 

Mr. Bernstein. Ladies and gentlemen, as has already been ex¬ 
plained to you, this is an action by Robert B. Jiggetts against the Atlantic 
Coastline Railway Company. 

Now at 9:27 a. m., Robert Jiggetts, a postal employee of the Govern¬ 
ment of the United States, was a whole, sound man. One minute later he 
was dragging on the ground with his legs mangled as the result of which 
his left leg has now been amputated below the knee, and his right foot he 
has lost four toes. 

I said that we will show that on June 14, 1953, he was in the postal 
service of the Government of the United States, but today he is unemployed. 

The proof will show that on the date indicated, in fact the day before, 
while Mr. Jiggetts in the ordinary course of his employment as a postal 
clerk in the Postal Railway Service, had been assigned as a member of 
the postal crew for so-called train number 75, which originated here in 
Washington, D. C., then went on down to Richmond and south; and from 
Richmond south, it became part of the Atlantic Coastline Railway System. 

3 Starting from here and going to Richmond, I believe it is the R. F. 

& P., but from Richmond below it becomes the Atlantic Coastline Rail¬ 
way. 

Now Mr. Jiggetts, as the proof will show, had been assigned as a 
member of this crew the evening before, somewhere I believe around 
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i 

i 

i 

j 

i 

I 

j 

10 to 11 o T clock, the train itself pulling out of Union Station I think around 
2 o 1 clock in the morning, the train itself going down through Richmond, 
south, and ultimately, of course, if any of you know the geography of the 

i 

situation, going through Rocky Mount, North Carolina, j and then through 
a station called South Rocky Mount, North Carolina. 

Now, the train in going south reaches Rocky Mouht first, as the 
proof will show, which is a passenger station, and theii approximately 

i 

a mile below or a mile south of Rocky Mount comes info what is known 

j 

as South Rocky Mount. 

I 

The proof will further show that this was approximately a 17-car 
train; that the postal car where mail was being sorted,! which Mr. Jiggetts 

i 

was helping sort as part of his duties that night before land that day, the 
mail car was the second car north of the engine, the ti*ain travelling 
south. 

i 

The proof will further show that the train came into Rocky Mount; 
that from records kept at the time and on the spot, by the Post Office De- 
4 partment, the train left Rocky Mount at 9:19 a. nji. Now, these times 

will become a very important factor as you will see a^ the case develops. 

The records kept by the Post Office Department!will show that the 
train left Rocky Mount at 9:19 a. m. that morning, bound south, its next 
stop being south Rocky Mount approximately a mile away. 

The evidence will further show that the railroad schedule itself al- 

i 

lows for a period of five minutes going south from Rocpky Mount to South 
Rocky Mount, and that based on the experience of men who ride these 

i 

trains day in and day out, it certainly takes at least three or four minutes 
for the train to start, get moving and keep going and Stop, going from 
Rocky Mount to South Rocky Mount. So that, the proof will show this 

train number 75, on which Jiggetts was working, could not have arrived 

i 

in South Rocky Mount until approximately 9:23 or 9:2^ or 9:25 a. m. on 

l 

the morning of June 14, 1953. j 

i 

The proof will further show that under the railrbad schedule main- 

i 

tained by the Atlantic Coastline as of that time, and then in effect, there 

i 

was a 10-minute layover in South Rocky Mount, or a 10-minute stop; and 



the proof will further show that these railway clerks, many of whom like 
Mr. Jiggetts had ridden the train for many years, — and incidentally he 
had been in the postal service for about ten or eleven years, and had been 
riding these trains for seven or eight or more years; that these 
men were accustomed, based on the established practice of the railroad, 
based upon the scheduling of its time schedule to a 10-minute layover in 
South Rocky Mount while the train was being serviced. 

Now the proof will further show that when trains stopped in South 
Rocky Mount, this so-called service stop, that it was a habit, it was a 
custom, it was a practice for members of both the train crew and the 
postal crew, or one of their number, to get off the train and go to a near¬ 
by restaurant and get sandwiches or coffee, or drinks, as the case might 
be, soft drinks, to refresh the crew; that this practice of members of 
the crew getting off while the train was being serviced, getting off at South 
Rocky Mount to go, I think, about 80 to 100 feet away, these stores where 
the restaurants are, right about the railroad tracks, not a great distance 
as in Washington we might say. That was the practice or custom for a 
member or members of the crew to get off, go over and get some food. 
Generally, as — 

The Court. Now, Mr. Bernstein, you are repeating a lot, sir. 

Please don’t repeat, because you will confuse us and take up a lot of 
time too. 

Mr. Bernstein. Yes, Your Honor. That on this particular occa¬ 
sion, in accordance with this established custom, Mr. Jiggetts got off 

the train at South Rocky Mount taking the orders of the fellow mem¬ 
bers of his postal crew, and went over to this restaurant which was along¬ 
side the tracks, to get them some sandwiches and some coffee, and the 
likes, and some cigarettes too, I believe. 

The proof will further show that this practice had been going on so 
long that the crew members of the train, the conductor either knew or should 
have known and realized that this was a regular habit of the man. 

The proof will further show that under the postal regulations, which 
governed Mr. Jiggetts in his employment at that time, the postal crew were 
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permitted while they were at work, when they came td such a service 

j 

stop, to get off and go over and get food and return to the train. 

And on this particular occasion when the train arrived in South 

i 

Rocky Mount at approximately nine — 9:23 to 9:25, we can’t establish the 

exact minute but we know it was somewhere between three and five minutes 

{ 

after 9:19 when it left Rocky Mount — that Jiggetts immediately got off the 

I 

train, went over to the restaurant immediately, taking perhaps a half- 

minute to get over there; that he gave his order to the girl immediately 

i 

because the restaurant wasn’t busy; that the girl filled the order, as the 

proof will show, immediately, taking perhaps two to three minutes to fill 

I 

the order; that when she had filled the order and he was laying out the money 

i 

7 for her — he had already counted up the money because he knew ex- 

I 

actly what he had ordered and what it would cost -- that he heard the train 

j 

toot, whereupon he just clammed down the money and even left some of the 
food, ran out of the restaurant, across a path, to thd train. 

I 

And as he got almost at the train, running acrbss the pathway, across 

! 

the first two tracks, as he got to the train the train!started slowly to pull 
out, and so he moved down to his left, to the north, a few feet, where he 
could easily board the train as it moved by whereveif there would an open 
door, because at that time Jiggetts, as the proof wilj. show, knew that his 

l 

job was on that train, his belongings were on that trhin, and he had to be 
on that train to keep his job. 

The proof will show that under the postal service regulations, and 
practices, there was a demerit system for these railroad postal clerks; 
that you got so many demerits for this type of wrongdoing under the regu¬ 
lation, and so many for that. If you showed up late for work or if you 
missed a train, and so on. 

The proof will show that as of this day Mr. Jiggetts had I believe 
approximately 85 demerits on his record; that under the regulations when 
he reached 100 demerits he would automatically be reduced in grade and 
therefore be reduced in salary, and if he should reach 150 demerits he 
would have to be discharged from the postal service unless he gave 
good reason why they should keep him on. 
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The proof will further show that as of this time Mr. Jiggetts, who 
was 29 years of age at that time, had a wife and five children. 

So that, as he ran for this train just across the short causeway, 
carpath, and the carpath is perhaps only 30 to 50 feet wide — we will have 
exact diagrams here which will give you the exact distance — he was fully 
conscious that he had to be on that train, not to get demerits, and not to 
lose his job or to be demoted. 

The Court. Now you are repeating again and arguing too, Mr. Bern¬ 
stein. That is not the purpose of the opening statement. 

Mr. Bernstein. Very well, your Honor. So, as I said to you, he 
moved a few feet north looking for an open door to board this slowly mov¬ 
ing train, and the train, while we can*t tell its exact speed at that time, 
the proof will show was moving somewhere around six to eight or nine 
miles an hour. 

Although the exact speed of the railway train can be proven up by 
so-called tape recordings which are made in the engine of the train auto¬ 
matically as the train is moving, on which tape recordings are maintained 
by the railway company. 

And an open door coming by, and about two railroad cars, as the 
proof will show, about two railway cars had moved by Jiggetts and there 
was an open doorway in the front end or the south end of the second rail¬ 
way car down, and this door was opened not only on the side facing him 
which was facing the west, but was also open on the other side facing the 
east. 

He went up the mount on that open door, in that passageway, and he 
slipped and fell and went under the train, with the results that I have al¬ 
ready stated to you, the proof will show. 

Now, in this situation it is Mr. Jiggetts 1 claim that the railway com¬ 
pany is responsible for his injury for one or all of several reasons: 

First, that this train, contrary to the schedule and the accustomed 
practice, left or started to leave, when he was injured. South Rocky Mount 
about five minutes after its arrival, instead of staying the proper sched¬ 
uled and accustomed ten minutes; and 
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Secondly, it started to leave without giving adequate and timely 

i 

advance notice by a appropriate railway signal of the fyct that it was going 

I 

to leave, and to give such a signal in order to give time for the members 

i 

l 

of the postal crew or other people who are off the train to get back to that 
train and get on; and 

| 

Finally, that the railway was liable because in violation of the rail- 

I 

road's own rules, an open door was left in that passenger car, that open 
door being an invitation to Mr. Jiggetts who had to be bn that train for his 
employment, to get into that door and get on the train, and that but for 

the railroad doing these things he never would have tried them out, he 

! 

never would have been injured, in fact the train would have been there 

i 

and he would have gotten on in time. 

Finally, we come — and I have adverted briefly to it — to the proof 

i 

of what happened to Mr. Jiggetts. I told you, number one, that he lost 

j 

a leg. Actually, after the accident, he was taken intb a railway hospital 

I 

nearby and he was confined there through most of the 'summer period, 

j 

and while there they amputated his left leg just about at the ankle, and 

! 

at the same time they amputated I believe one toe of bis right foot. 

i 

He subsequently went through a succession of hbspitals; a hospital 

i 

at Richmond, and later a hospital at Baltimore wherd he is still under 

treatment, and in those successions of hospitals further amputations had 

i 

to be done. The left leg had to be amputated just belbw the knee, the rea- 

i 

son being, as the proof will show, that it pained him [severely with the 

i 

I 

devices, the prosthetic devices that fit where the lower amputation was, 

i 

and they progressively had to amputate further to trjtf and accommodate 
him to a proper prosthetic device that will not jpain him. 

And the proof will show that he is still in pain today and he is still 
under the treatment to get a proper device that will carry him; and so too, 
with the right foot, there were further amputations bf other toes, that 
could not be saved, and as the proof will show, he h^s prosthetic device 

i 

for that foot and is still undergoing fittings for those; because they cannot 

I 

get a proper one. 

i 

The proof will further show extensive and very substantial — and I 



won T t go into detail now — substantial medical expenses for hospitals 
and doctors. 

And finally the proof will show in relation to damages, a tremendous 
loss of earnings because on June 14, 1953, as the proof will show, the 
plaintiff Mr. Jiggetts was earning in excess of $5, 000 a year in the postal 
service, and today he is unemployed. 

And so, ladies and gentlemen, when the plaintiff has established, 
through the evidence, what I have said to you, it will establish, at the 
close of this case we will return again, as we do under the court’s prac¬ 
tice, and I will summarize the evidence to you and at that time I will ask 
you to return a verdict in favor of Robert Jiggetts against the Atlantic 
Coastline Railway on account of the accident which I very briefly described 
to you now. 

Thank you, your Honor. 

The Court. Mr. Faulkner. 

Mr. Faulkner. Could we approach the bench, if your Honor please ? 
The Court. Yes. 

(Counsel for both sides approached the bench and conferred 
with the Court, in a low tone of voice, as follows:) 

Mr. Faulkner. It is this, if your Honor please. I move for a directed 
verdict in this case, and I would like to have the jury excused because 
I think it will take at least a half hour. 

The Court. All right. 

Ladies and gentlemen, we are going to excuse you at this time to re¬ 
tire to the jury room, please, with the admonition which is usually given 
you. Permit nobody to talk to you about this case, please. 

(Whereupon, the jury was retired from the courtroom by 
direction of the Court.) 

The Court. Mr. Faulkner and Mr. Bernstein, let me ask you gentle¬ 
men: is it necessary for this argument to be reported? Do either of you 
want it ? 

Mr. Bernstein. I have no desire for it. 

The Court. All right. If you reach a point where you do want it will 
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you make that fact known to the reporter ? 

Mr. Bernstein. I will, your Honor. ! 

The Court. We can spare him that. j 

i 

(Motion for Directed Verdict not reported.j) 

The Court. Mr. Bernstein, I can*t help but rea£h the conclusion 
that this is contributory negligence as a matter of lawj I have some doubt, 

i 

to be very frank with you, that there is negligence even shown in the first 

i 

instance in this case; but I do feel and will hold that tips is contributory 

negligence as a matter of law, and I will therefore diifect a verdict. 

j 

Mr. Bernstein. Before your Honor does that, apparently your Honor 

i 

is unable to follow my argument that the subjective stresses that he was 

I 

axbject to in employment would be a factor that the jury was entitled to 

i 

consider. 

! 

The Court. Even if it be, I would still so hold, j I do have a doubt 

j 

about it, but assuming that it would be an element for! consideration, I 
would still hold this way. 

j 

Mr. Bernstein. Even though men in this occupation are accustomed 

! 

to board trains going at this speed ? 

The Court. I think it is contributory negligent as a matter of law, 
Mr. Bernstein. 

i 

Mr. Bernstein. Well, your Honor, the reason I ask these questions 
is to find out what ultimately I would be faced with. j 

The Court. Yes, sir. You are ultimately goihg to be faced with the 
situation that I am going to hold that this is contributory negligence as a 
matter of law, sir, and I don't think there is anything you have given me so 
far which would permit me to let this case go to the jury for determination 
as to whether there was contributory negligence. j 

i 

j 

Mr. Bernstein. May I make the effort for a fdw minutes ? I think we 
lave come this way, and I just want to — 

i 

The Court. No, sir, I think I have gone as far as I can go and I 

i 

think the next step would have to be the Court of Appeals, Mr. Bernstein. 

j 

And there is another element in this thing whi<£h I intimated to you, 

i 

Mr. Bernstein, and that is the question of whether there is assumption of 
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risk in the boarding of a moving train under the facts which you have re¬ 
cited. 

Mr. Bernstein. Again, I think the same factors were there. 

The Court. I don’t doubt you would say the same thing. 

Mr. Bernstein. May I have one moment with my associate before 
anything is said to the jury ? 

The Court. All right. We will recess for a few minutes. 

(A short recess was taken.) 

15 The Court. All right, Mr. Bernstein. 

Mr. Bernstein. This is an additional argument, I realize, but I 
think your Honor realizes what is at stake for my client and I therefore 
owe it to pursue the thing to its ultimate. 

I suggested to your Honor earlier in argument that this case was 
quite nearly parallel to the Bowers versus Capital Transit situation in 
terms of the pressures of employment and the man doing something as 
people always did it in the employment, and I wondered whether your Honor 
would in the circumstances, before calling the jury in, at least read the 
headnotes in the principal case in this Bower memorandum on the basis 
of which Judge Morris ruled, on the first instance he let it go to the jury 
and on the second instance he denied a motion for directed verdict and, 
third, he denied a motion for a new trial. 

The Court. I think you have given me pretty fully what is in that 
memorandum by your argument, Mr. Bernstein. I think I will let the 
matter rest where it is. You have covered it pretty fully, I am sure. 

All right, Mr. Marshal, bring in the jury. 

(Whereupon, the jury was ushered in, the two alternate jurors 
excused, and the deputy Clerk took the Directed Verdict for the De¬ 
fendant from the remaining twelve regular jurors.) 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 13,362 


ROBERT B. JIGGETTS, Appellant, 

v. 

ATLANTIC COAST LINE RAILROAD COMPANY, 

Appellee. 


Appeal from, the United Slates District Court for the 
District of Columbia 


BRIEF OF APPELLEE 


PRELIMINARY 

This is an appeal from the ruling and action of the 
trial court in directing a verdict in favor of the appellee 
after completion of the opening statement of counsel for 
the appellant. 1 

i Appellee respectfully submits that appellant’s counsel has improvidently 
included in the record appellee’s Motion for Summary Judgment and ruling 
thereon before a Motions Judge, sometime prior to the pretrial. 
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THE FACTS 

In his somewhat lengthy and detailed opening staterp^nt 
to the jury, counsel for appellant stated trfaf^n^June 14, 
1953 appellant was employed as a United States Railway 
Postal employee on a mail car forming part of appellee’s 
southbound passenger train No. 75 ; 2 that after the train 
stopped in the service yards of appellee at South Rocky 
Mount, North Carolina, at about 9:21-25 3 appellant as was 
the custom or practice left the train to purchase food for 
himself and other members of the postal crew at a cafe 
across several tracks and a street, some 80 to 100 feet from 
the train; 4 that while in the cafe he heard the engine 
whistle and he left the cafe, saw the train in motion, ran 
to and along side of the train and waited for two or three 
cars to pass and was injured when he attempted to board 
one of the coaches with an open door, while the train was 
then moving at a speed of from 6 to 9 miles per hour. 5 


SUMMARY OF ARGUMENT 

1. The law applicable to this case so far as it concerns 
the standard of conduct required of the parties is the law 
of the place of the injury, namely, North Carolina. 

2. 'Where the facts are not in dispute, the questions of 
negligence and contributory negligence are questions of law. 

3. Any act or omission which North Carolina has, by 
judicial decision, declared to be negligence, must be so 
regarded by our courts even though under our own pro¬ 
cedure it would be for the jury to say whether the act or 
omission amounted to negligence. 


2 Appellant’s App. p. 6. 

3 Appellant's App. pp. 8, 9. 

4 Appellant's App. p. 8. 

3 Appellant's App. p. 9. 
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4. The relation between a railroad and a postal clerk 
on its train is that of carrier and passenger. 

5. Under the law of North Carolina, the general rule 
is that a person who is injured while attempting to get 
on or off a train while in motion is guilty of negligence 
or contributory negligence as a matter of law and can¬ 
not recover for the injury. 

6. It is the duty of a passenger who sees a train in motion 
to ask that it be stopped and if it is not stopped, he ought 
not to get on or off the train. 

7. There are some exceptions to the general rule but 
this case does not come within any of them. 

8. Upon the facts admitted by appellant’s counsel in his 
opening statement, under the law of North Carolina appel¬ 
lant was guilty of negligence or contributory negligence 
as a matter of law. 


ARGUMENT 

1. The Substantive Law 

The substantive law applicable, so far as it concerns 
the standard of conduct of the parties, is the law of the 
place of the accident. 0 

2. The Procedural Law 

Where the facts are not in dispute, questions of negli¬ 
gence and contributory negligence are questions of law. 7 
While the procedural rule applicable is that of the Dis- 

6 Tobin v. Pa. EE, 69 U.S. App. D.C. 262, 100 F. (2d) 435, 436; Woodner 
Co. v. Mather , 93 U.S. App. D.C. 234, 210 F. (2d) 86S; Capital Transit Co. v. 

Hedin, .... U.S. App. D.C., 222 F. (2d) 41; Eailroad v. Mitchell (5th), 

157 F. (2d) 880. 

" Smith v. Eailroad, 99 N.C. 241, 5 S.E. 896; Tillett v. K. 4' IF. Ey., 118 
N.C. 1031, 24 S.E. Ill; Eailroad v. Mitchell, supra; Morrow v. Eailroad, 134 
N.C. 92, 46 S.E. 12; Mulford v. Cotton States Hotel, 213 N.C. 603, 197 S.E. 
169-71. 
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trict of Columbia, 8 any act or omission which North 
Carolina has, by judicial decision declared to be negli¬ 
gence must be so regarded by our courts even though under 
our procedure it would be for the jury to say whether the 
act or omission amounted to negligence. 

In Capital Transit Co. v. Iledin, supra, which involved 
a crossing accident in Maryland, this Court said : 

“Any act or omission which Maryland has, by stat¬ 
ute or judicial decision, declared to be negligence must 
be so regarded by us, even though under our own i 

procedure it would be for the jury to say whether 
the act or omission amounted to negligence. This is 
so because such a legislative or judicial declaration 
is a part of the standard of conduct prescribed by 
Maryland, a part of the substantive law of the place 
of injury, which it is our duty to apply. Restatement, 
Conflict of Laws, Sec. 389, Comment 2. 

“It is necessary therefore, first to ascertain what 
standard of conduct the law of Maryland prescribes in 
such situations so we may decide whether, as appel¬ 
lant contends, Hedin’s conduct so far failed to con¬ 
form to the standard that he should be held to have 
been negligent as a matter of law.” 

3. Appellant's Status Was That of a Passenger for Hire 

In his opening statement, appellant’s counsel stated 
that appellant was employed as a United States postal 
clerk, assigned to the postal car on appellee’s train No. 

75. 9 This Court and other courts, including those of North 
Carolina, have held that a United States railway mail 
clerk is in no sense an employee of the railroad company 
on whose train he travels in the performance of his of¬ 
ficial duties and is to all intents and purposes a passenger 
for hire; 10 that the relation between a railroad and a 

8 Note 6, ibid. 

Appellant’s App. 6. 

tOC. 4 O. Ry. v. Patton, 23 App. D.C. 113; Lindsey v. Pa. By., 26 App. D.C. 

503; Grant v. Railway, 108 X.C. 462, 13 S.E. 209; Southern Pac. Co. v. Cavin, 

144 F. 348, 75 C.C.A. 350; Farrington v. C. 4 H %!/■> 143 F. 565; 81 CCA 522. 
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postal clerk on its train is that of carrier and passenger; 11 
and that the railroad company owes the same duty to the 
railway mail clerk employed on the postal car on its train 
as it owes to passengers under the similar circumstances. 12 

4. Under the Law of North Carolina, the General Rule Is That 

a Passenger Who Gets On or Off a Train While in Motion Is 
Guilty of Contributory Negligence as a Matter of Law and 
Cannot Recover 13 

“The general rule is that passengers who are injured 
while attempting to get on or off a moving train cannot 
recover for the injury.” ( Browne v. Railroad supra) 

This statement of the general rule was approved in all of 
the decisions cited above and is the generally accepted 
rule. 14 The Courts of North Carolina have also uniformly 
held that it is the duty of the passenger, when he sees the 
train in motion, to ask that it be stopped and if it is not 
stopped, he ought not to get on or off. 15 

n Grant v. Raleigh By., supra; Southern By. v. JJtz, 52 Ind. App. 270; 9S 
X.E. 375; Hoskins v. X.P., 39 Mont. 394, 102 Pne. 95S; Seybolt v. .V.F. 4' 
L.E., 95 X.Y. 562, 47 Am. St. Rep. 75; Miller v. Mo. Pac .Mo.. 14 

5. W. 75S; L. <$■ X. v. Bowen, 212 Ada, 690, 103 So. 872. 

^Lowden v. Denton, 110 F. (2d) 274-6, C.D. 310 U.S. 652. 

13 Lambeth V. Railroad, 66 X.C. 499; Smith v. Railroad, supra; Browne V. 
Railroad, 108 X.C. 34, 12 S.E. 958; Burgin v. Railway, 115 X.C. 673, 20 S.E. 
474; Johnson v. Railroad, 130 X.C. 488, 41 S.E. 794; Denny v. Railroad, 132 
X.C. 340, 43 S.E. 847; Morrow v. Railroad, supra; Whitfield v. Railroad, 147 
X.C. 236, 60 S.E. 1126; Owens v. Railroad, 147 X.C. 357, 61 S.E. 198; Roberts 
v. Railroad, 155 X.C. 79, 70 S.E. 1080; Carter v. Railroad, 165 X.C. 224, SI 

5. E. 321; Reeves V. Railroad, 151 X.C. 318, 66 S.E. 133; Stamey v. Railroad, 
208 X.C. 668, 1S2 S.E. 130; Wingate v. Railroatl, 220 X.C. 251, 17 S.E. (2d 1 

6, and Carter v. Bailey, 221 X.C. 278, 20 S.E. (2d) 58; American Juris¬ 
prudence-carriers—Para. 1509 (1955 Supp.). 

14 Atlantic Coast Line R.R. Co. v. Mitchell, supra; Swigart v. C. 4' X.W. 
Ry. (1950), 180 F. (2d) 177; Petermichl v. C. # X.W., 205 F. (2d) 434; 
Todd v. L. 4- X„ 274 Ill. 201, 113 X.E. 95, 97. 

l' Burgin v. R. 4~ D- B- By-, supra; Browne v. Railway, supra; Denny v. 
X.C., supra; Johnson v. Railroad, supra; Morrow v. Railway, supra and Owens 
v. Railroad, supra. 
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In the Johnson case, supra, the Court said: 

“It is the duty of the passenger who sees the train 
in motion to ask for it to be stopped and if it is not 
done he ought not to get off.” 

In the Owens case, supra, the Court said: 

“Every court in this country recognizes the just and 
reasonable rule that those who are injured while at¬ 
tempting to get on or off a moving train cannot re¬ 
cover for injuries sustained in consequence.” 

It further said: “The precedents in this State are uniform 
and numerous and are collected in the opinion” in the 
Morrow case, supra. 

In the Morrow case, supra, plaintiff and a friend got on 
a train to assist a friend with children. Before a seat could 
be found, the train started. They ran to the platform. 
The friend jumped off safely, but plaintiff while alight¬ 
ing from the steps of the platform with his hand on the 
railing, or to use his own words, when he let his feet 
down from the steps, there was a sudden jerk of the car 
upon which he was standing, which broke his hold; his 
foot struck a pile of mail sacks which had been left on 
the ground near the crossing and about 150 feet from the 
usual place where passengers alighted and plaintiff was 
thrown under the cars and severely injured. In its opinion, 
the Court said: 

“But even if there was evidence of the defendant’s 
negligence in this case, we don’t think there was any 
error in the ruling of the Court below, because the 
plaintiff, upon his own showing, was guilty of contrib¬ 
utory negligence which was the proximate cause of 
his injury. AYhen he found that the train was in 
motion and its speed steadily increasing he should 
have notified the conducter of.his situation, so that 
the train could be stopped or he should have waited 
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until it reached the next station before he attempted to 
get off. His failure to do so and his attempt to alight 
from the train, which was then running at the rate of 
3 or 4 miles per hour, was such negligence on his part 
as to defeat his right of recovery. The plaintiff in this 
respect is certainly not entitled to any greater consid¬ 
eration than a passenger.” 

The Court further said: 

“• • * Indeed all the cases are based upon what was 
said by this Court in Lambeth v. R., 66 N.C. 494, 
which has been conceded for many years to be a leading 
and controlling authority upon this question. 

* We cannot see how the case of a passenger 
boarding a train while in motion can be distinguished 
in principle from the case of a passenger or other 
person, lawfully on the train, alighting from the train 
while it is moving. If one is negligent to the extent 
of barring his right of recovery, the other must neces¬ 
sarily be negligent to the same extent. # # # 

“* * • The train, at the time, was running with in¬ 
creasing speed and the act of alighting from it at such 
time was little, if anything, short of recklessness. * * * 
By his evidence, the plaintiff shows affirmatively and 
beyond any dispute or controversy, if his evidence 
is to be taken as true • • # that his own negligence 
was, in law, the cause of the injury he sustained.” 

There is not the shadow of a doubt, therefore, that under 
the general rule of law prevailing in North Carolina and 
elsewhere, a person attempting to board or alight from a 
moving train is guilty of negligence or contributory negli¬ 
gence as a matter of law. 


5. Exceptions to General Rule 

First exception. If a passenger is invited or commanded 
to get on or off a train while in motion and the train is 
going so slow that the danger of getting on or off is not 
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apparent to a reasonable man and he does so and he is 
injured, it would not be contributory negligencei&J *2 *** Y 

In the Lambeth case, supra, when the train was near the 
depot, the whistle was sounded for application of brakes. 
Plaintiff went to the rear car of the train. The conductor, 
with lamp in hand, was tightening the brakes. When de¬ 
cedent got on the steps, the conductor cautioned him not 
to jump yet, saying the train would get slower and when 
about opposite the depot platform or a little past it, and 
while standing on the steps, the conductor said: “Now is 
your time, jump.” Brown immediately alighted on the 
depot platform and was injured. When he alighted, the 
train was moving about 2 to 4 miles per hour. In the course 
of its opinion, the Court said: 

“If the intestate, without direction from the con¬ 
ductor. voluntarily incurred danger by jumping off 
the train while in motion, plaintiff is not entitled to 
recovery. If the motion of the train was so slow that 
the danger of jumping off would not appear to a rea¬ 
sonable person and the intestate acted under instruc¬ 
tion of the management of the train, then the result¬ 
ing injury was not caused by contributory negligence 
or want of ordinary care.” 

In the Johnson case, supra, the Court, after citing the 
general rule, said: 

“* * * It is the duty of the passenger, when he sees 
the train in motion, to ask for it to be stopped and if 
it is not done he ought not to get off. To this general 
rule there are some exceptions, one of which is that if 
a passenger is ‘commanded or invited’ by the conductor 
to get off while the train was in motion, and the train 
is going so slow that the danger of stepping or jump- 

w Lambeth v. Railroad, supra; Broicnc v. Railway, supra; Morrow V. Rail¬ 
way, supra; Johnson v. Railroad, supra; Burgin V. Railway, supra; Benny v. 
X.C., supra; Carter v. Railroad, supra; Stamey v. Railroad, supra; Roberts V. 

Railroad, supra; Watlcins v. Railroad, _N.C., 21 S.E. 409; American 

Jurisprudence—carriers—Para. 1509 and 1955 Supp. and Para. 1510 and 
1955 Supp. 
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ing off is not apparent to a reasonable man, and he 
does so and is injuried, it would not be contributory 
negligence.” 

o o 

In the Roberts case, supra , after stating the general 
rule, the Court said: 

* * but numerous decisions here and elsewhere 
recognize exceptions to the rule, and this is especially 
true when the effort is induced by the direction or 
advice of the employee of the company and when the 
movement of the train does not make it obviously 
dangerous, * * 

In Carter v. Railroad, supra, the Court said: 

<<• * * c our ^ as we think correctly, in¬ 

structed the jury according to the accepted doctrine of 
the courts and of this court especially which may be 
thus stated. Although a passenger by refusal of a 
company to stop its train may be carried beyond his 
destination unless he alights while the train is in 
motion, he will not be justified in attempting to alight, 
notwithstanding an invitation to do so by an employee 
acting in the line of his duty, if the speed of the train 
is so great that the danger of alighting is apparent, 
or if circumstances exist making the attempt ob¬ 
viously perilous. In such cases, prudence would re¬ 
quire him to submit to the wrong and to seek his re¬ 
dress for it in an action against the carrier if he 
should be blamable. • * *” 

It will be observed from these decisions that to come 
within this exception to the general rule the plaintiff must 
show, first, that he was invited or commanded to get on 
or off a moving train, and, second, that the train was going 
so slowly that the danger of stepping on or off was not 
apparent to a reasonable man; i.e. that he was not guility 
of contributory negligence. 

Even though an appellant met the first condition (which 
he did not), under the authorities above cited he was still 
eontributorily negligent as a matter of law in attempting to 
board a train moving at an admitted speed of from 6 to 9 
miles an hour. 
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Second exception . If the train starts up without warn¬ 
ing: while a passenger is boarding or alighting, he is not 
guilty of contributory negligence. 17 

Third exception. Where a trainman, i.e. brakeman or 
the like, is involved, who is accustomed, from the nature 
of his duties, to getting on or off moving cars, and the 
custom is general, he is not guilty of negligence if the 
danger of boarding a train is not apparent to a reasonable 
man. 18 

6. Appellant Does Not Come Within Any of the Exceptions 

Appellant was 29 years old and of sound body. 19 He had 
the status of a passenger. He worked in the mail car. 
The nature of his duties did not require him to hop on or 
off moving trains. He got off the train at a service stop 
in the railroad yards; not a station. He wms some distance 
away when it started, ran to and along the side of the 
moving train and waited for a passing car with an open 
door winch he attempted to board while the train w T as 
moving at an admitted speed of from 6 to 9 miles per 
hour. This the Supreme Court of North Carolina, in a long 
line of decisions, has held to be negligence as a matter of 
law'. Magnification of minutiae and psychological factors 20 
may have their place in sociology, but they are not stable 
substitutes for fundamental legal concepts. Counsel argues 
that appellant assumed a risk he would not have assumed 
but for the fear of losing his job on which he had already a 


17 Browne v. Railway, supra; Morrow v. Railway, supra and American 
Jurisprudence—Carriers—Para. 1509 (1955 Supp.) and 1510 (1955 Supp.). 

18 Reeves v. Railroad, supra, and Whitfield v. Railroad, supra. 

19 Appellant’s brief, p. 2. 

20 Illustrations are (a) inclusion in the record of the Motion for Summary 
Judgment and ruling thereon (Appellant’s app. p. 4) ; (b) the repeated ref¬ 
erences to the fact that appellant had 5 children (Appellant’s app., p. 10; 
Brief, p. 2; “Question Presented’’); (c) the reliance on “subjective stresses’’ 
that appellant might incur further demerits (Appellant’s app., p. 9; Brief, 
p. 4; and “Question Presented”). 
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large number of dermits. 21 But this is not a legal justifica¬ 
tion under North Carolina law. In the Morrow case, supra , 
the Court said 

“* # * When he (passenger) found the train was in 
motion and its speed steadily increasing, he should 
have notified the conductor of his situation, so that 
the train could be stopped, or he should have waited 
until it reached the next station before he attempted 
to get off. His failure to do so and his attempt to 
alight from the train, which was then running at the 
rate of 3 to 4 miles an hour was such negligence on 
his part as defeats his right of recovery.” 

In the Burgin case, supra, plaintiff informed the con¬ 
ductor he desired to get off at a station where it was the 
duty of the defendant to stop its train, but that the defend¬ 
ant “negligently and carelessly failed and refused to stop 
its said train at said station, so that plaintiff, who was 
compelled to stop at said station, being at the time on his 
way home, to the bedside of one of his children, who was 
at the time in a dying condition, jumped from said train 
as it was passing said station of Round Knob and in doing 
so was painfully and seriously injured.” 

The Court said: 

“We think there can be no question as to the correct¬ 
ness of the ruling sustaining the demurrer. ‘The gen¬ 
eral rule is that passengers who are injured while at¬ 
tempting to get on or off a moving train cannot re¬ 
cover for the injury.’ Browne v. R. supra. In Lam¬ 
beth v. RR., 66 N.C. 494, it was said: ‘If the intestate, 
without any direction from the conductor, voluntarily 
incurred danger by jumping off the train while in mo¬ 
tion, the plaintiff is not entitled to recover.’ In addi¬ 
tion to these authorities, there are a great number to 
be found in other jurisdictions, which abundantly sus¬ 
tain the proposition that it is contributory negligence 

2i Counsel stresses that appellant already had 85 demerits, would be down¬ 
graded if they reached 100 and might lose his job if they reached 150 (Ap¬ 
pellant’s app., p. 9, Brief, p. 4; and “Question Presented’’). At most this 
is merely evidence of an unsatisfactory employment record. 
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to ‘attempt to alight from a moving vehicle, although, 
in consequence of the refusal of the carrier to stop, the 
passenger will be taken beyond his destination, unless 
he is invited to alight by some employee of the carrier 
whose duty it is to see to the safe egress of the pas¬ 
sengers from the conveyance.’ The mere fact that the 
train fails to stop, as was its duty, or as the conductor 
promised to do does not justify a passenger in leaping 
off unless invited to do so by the carrier’s agent, and 
the attempt was not obviously dangerous. 

“ * * * The anxiety of the plaintiff to see his child 
does not relieve him from the legal consequences of his 
reckless conduct. * * * It was clearly the proximate 
cause of the injury and bars recovery.” 

In the Denny case, supra, the Court said: 

“ * * * The mere fact that the train fails to stop, as 
was its duty, does not justify a passenger in leaping 
off, unless invited to do so by the carrier’s agent and 
the attempt was not obviously dangerous. The fact 
that the conductor had promised to stop the train at 
McLeansville in no manner affected or increased the 
obligation to do so. # # ” 

In the Morrow case, the Court said: 

“ * * * plaintiff, upon his own showing, was guilty 
of contributory negligence which was the proximate 
cause of his injury. When he found that the train was 
in motion and its speed steadily increasing, he should 
have notified the conductor of his situation, so that 
the train could be stopped, or he should have waited 
until it reached the next station before he attempted 
to get off. His failure to do so and his attempt to 
alight from the train, which was then running at the 
rate of 3 or 4 miles per hour, was such negligence on 
his part as to defeat his right of recovery. The plain¬ 
tiff in this respect is certainly not entitled to any 
greater consideration than a passenger.” 22 

-- See also Stanley v. Railroad, supra, and Owens V. Railroad, supra, and cf. 
A.C.L. v. Mitchell, supra; Svcigcrt V. Railway, supra; Petcrmichl v. Railroad, 
supra, and Todd v. Railroad, supra. 
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7. The Pertinent North Carolina Cases Cited by Appellant Do 

Not Support His Position 

None of the pertinent cases cited by appellant support 
his claims. 

Beard v. Railroad was a suit for injury sustained by 
freight conductor when he fell in a short stairway extend¬ 
ing into the platform while on the way to his train on a 
dark, stormy and very windy night. 

Paul v. Railroad, involved an injury sustained when 
plaintiff drove his mule from a crossing blocked in violation 
of law to another railroad crossing at the head of the train 
where the mule was frightened by steam escaping from the 
engine and ran away. 

In Wallace v. Railroad, the Court stated that the evidence 
of plaintiff tended to prove that the train was not in motion 
when plaintiff stepped on it, and that while on the step and 
entering the train, there was a violent and unusual move¬ 
ment of the train, causing him to fall. 

In Hodges v. Southern Railway, the plaintiff’s testimony 
was that his station had been twice called; that he went 
to the front of the car to get off; that the porter opened the 
door for him; that plaintiff stepped down to the last step 
of the car and while standing there, the ported said: “All 
right, sir.”; then plaintiff stepped off and was injured. The 
Court said: “Under the circumstances, the plaintiff had 
a right to suppose that the remark of the porter was ad¬ 
dressed to him and was not necessarily negligent in acting 
upon it. It was dark and he could not tell whether the train 
was moving.” 

The Lambeth and Johnson cases are also relied upon by 
appellee (ante, pages 6, 8). The cases are similar in 
fact, namely, the train employee was standing by the pas¬ 
senger and invited him to alight from a moving train. The 
Johnson case has been distinguished because of its par¬ 
ticular facts. 23 

23 Stamey v. Railroad, supra; Morrow v. Railroad, supra and Owens v. 
Railroad, supra. 


In the Roberts case plaintiff was injured while boarding 
the train. Plaintiff testified that when the conductor gave 
the signal: 

“I saw- it and stepped my left foot on the bottom 
step. The porter was on the second step. He was 
looking over my head. I spoke to him and told him to 
move out of my way. I repeated it a time or two. He 
did not hear me, paid no attention. The train moved 
away at a fast speed. That left me standing on the 
step with my left foot forward and right foot hanging 
down. Trunk several yards up track struck right leg 
causing injury.” 

We rely on this case and also quote from it at ante p. 9. 

None support appellant’s claims. 

Huff v. Railroad is not analogous on the facts. Plaintiff 
got off the train to send a wire upon personal assurance of 
a trainman that it would stop for ten minutes. It w’as 
claimed it did not and that while he was running and call¬ 
ing to a trainman to stop, and after the train passed him, 
he stumbled and fell. And, too, it was decided under the 
laws of Alabama, where the accident occurred. In Atlantic 
Coast Line Railroad v. Mitchell , supra , the same Court held 
that under the law of Georgia it was negligence as a matter 
of law to attempt to board a train moving at least 8 miles 
per hour. 


CONCLUSION 

It is respectfully submitted that the judgment of the 
lower court should be affirmed. 

Respectfully submitted, 

Robert R. Faulkner, 

940 Shoreham Building, 
Washington 5, D. C., 
Attorney for Appellee. 
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35 Filed Nov. 28, 1955 

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 

Calendar No. 

Civil Action No. 5442-53 

Jiggetts, Plaintiff, 


V. 

Atlantic Coast Line R.R., Defendant. 

Pretrial Proceedings Nov. 28. 1955 

Statement of Nature of Case : 

This is an action for damages for personal injuries sus¬ 
tained by the P on June 14, 1953 when he was employed as 
a postal mail clerk of the U.S. Post Office Dept, and was 
riding in the mail car on the Atlantic Coast Line R.R. from 
Richmond, Va. to Favettsville, N.C. At South Reeky Mt., 
N.C., this RR train which was owned, maintained, and op¬ 
erated by the D made a service stop in the Atlantic Coast 
Line R.R. company yard. Train was due in South Rocky 
Mt. at 9:15 and was scheduled to depart at 9:25. P says 
that the train arrived at So. Rocky Mt. at approximately 
9:21 and left at 9:23 or 9:24, but in any event did not stay 
10 mins. 

D says that the train arrived at So. Rocky Mt. at 9:18 
a.m. and started to depart at approximately 9:28 but was 
delayed until 9:47 because of injuries to P. 

P claims the following acts of negligence: 1. The train 
not staying the scheduled 10 minutes, 2. failure to give a 
proper warning when the train was leaving; 3. failure to 
give the P sufficient time to board the train after a warning 
w^as given 4. leaving the car doors open in violation of the 
RR’s own regulation. 
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P claims the following injuries, loss of his left leg be¬ 
low the knee, crushing of his right foot and loss of four 
toes of the right foot. P says his total special damages 
to date are approximately $11,600 consisting of loss of earn¬ 
ings in the amount $9,920.00 and medicals in the amount 
$1706.80. 

36 The medical specials have been paid by the Gov¬ 
ernment and he is now receiving compensation and 
will receive until 1961 at which time he will receive an ad¬ 
ditional amount from the Gov. for loss of wage earning 
capacity. He returned to work in 1955 at the rate of $70.00 
per wk. D admits that the P was a RR mail clerk in the 
service of the Post Office Dept, of the Gove, on its south¬ 
bound train from Richmond, Va. on June 14, 1953 when it 
made a service stop in its yard at So. Rocky Mt. S.C. D 
also admits that the P was injured while attempting to 
board the train while it was attempting to leave the yard. 
D denies negligence and says that P’s injury was due solely 
to his own negligence or that he assumed the risk of injury 
in attempting to board the moving train or that it was due 
to the P’s contributory negligence. 

It is stipulated that hospital bills, including x-rays and 
letters from the various hospital may be admitted without 
formal proof subject to relevancy and competency. The 
book of instruction of the U.S. Post Office Service and 
signed by the Pretrial Judge may be admitted without 
formal proof. Photographs taken in the RR yard which 
were used in the deposition, seven in number, may be intro¬ 
duced without formal proof. 

The manifest showing the makup of the train signed by 
the Pretrial Judge may be admitted without formal proof. 

Edward M. Curran 
Pretrial Justice . 


Dated Xov. 28,1955 
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Remarks of Pretrial Justice for consideration of Trial 
Justice: 

v Attorneys authorized to act: 

Plaintiff. 




* 


* 


Defendant. 

37 The train schedule, page 2, showing the run of 
train #75, signed by the Pretrial Judge, may be ad¬ 
mitted without formal proof. The Train Dispatcher’s Rec¬ 
ord and the Postal Services Train Records which may be 
initialled by counsel for both sides may be admitted without 
formal proof. The blue print showing the scene of the acci¬ 
dent, signed by the Prertial Judge, may be admitted with¬ 
out formal proof subject to relevancy and competency. 
Photograph signed by the Prertial Judge taken on June 20 
may be admitted without formal proof. It is stipulated 
that the rail was not present at the time of the accident. 
The book of Rules of the Atlantic Coast Line R.R., Xos. 
5, 6, 92 and 849 and which book signed by the Prertial Judge 
may be admitted without formal proof. 

Counsel for the P shall furnish counsel for the D names 
and addresses of witnesses within ten days. 

This case is set for trial Feb. 6, 1956. 

All depositions must be completed 30 days prior to the 
trial date. 

Edward M. Curran 
Pretrial Justice. 

Dated Nov. 28,1955 

Remarks of Pretrial Justice for consideration of Trial 
Justice: 

Attorneys authorized to act: 

Alvin L. Newmyer, Jr. 

Plaintiff. 

Robert Faulkner 

Defendant. 




